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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rulemaking  Providing 
for  the  Establishment  of  Manatee 
Protection  Areas 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  Rulemaking. 

summary:  The  Fish  and  Wildlife  Service 
issues  a  final  rule  providing  for  the 
establishment  of  manatee  protection 
areas. 

The  West  Indian  Manatee,  Trichechus 
manatus,  is  a  protected  marine  mammal 
which  has  also  been  listed  as  an 
Endangered  species.  The  only  sizeable 
manatee  population  in  the  United  States 
inhabits  inland  and  coastal  waters  of 
the  State  of  Florida,  although  in  warmer 
months  some  of  the  animals  move  into 
the  waters  of  neighboring  States. 
Research  indicates  that  the  manatee 
population  is  undergoing  a  serious 
decline,  and  that  a  major  factor  in  this 
decline  is  mortality  caused  by  human 
activity,  particularly  the  operation  of 
motor  boats.  The  regulation  provides  a 
procedure  for  the  Director  to  establish 
manatee  protection  areas.  Within  these 
areas,  certain  activities  would  be 
prohibited  or  restricted. 

EFFECTIVE  DATE:  November  21, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Marshall  L.  Stinnett,  Special  Agent 
in  Charge,  Branch  of  Regulations  and 
Penalties,  Division  of  Law  Enforcement 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
19163,  Washington,  D.C.,  telephone:  202- 
343-9242. 

SUPPLEMENTARY  INFORMATION:  On 

January  23, 1979,  the  Service  published  a 
proposed  rulemaking  at  44  FR  4745.  The 
proposal  provided  a  procedure  for  the 
Director  to  establish  manatee  protection 
areas.  Within  these  areas,  certain 
activities  would  be  prohibited  or 
restricted.  The  proposal  invited  public 
comment,  and  on  March  23, 1979,  the 
comment  period  was  extended  until 
April  24. 1979  (44  FR  17762). 

The  Service  has  received  a  total  of  37 
comments.  Of  these,  ten  were  submitted 
by  Federal  agencies,  one  was  submitted 
by  a  State  agency,  one  was  submitted 
by  a  commercial  interest,  nine  were 
submitted  by  wildlife  and  conservation 
groups,  and  sixteen  were  submitted  by 
individuals  with  no  apparent 
affiliations.  The  Service  wishes  to 
express  its  appreciation  to  all  who 
submitted  comments.  Some  of  the 


comments  contained  specific 
recommendations  for  Ganges  in  the 
rule,  and  where  appropriate,  those 
recommendations  have  been  adopted. 

The  Marine  Mammal  Commission,  a 
governmental  body  created  by  the 
Marine  Mammal  I^tection  Act  of  1972, 
suggested  that  the  terms  “act"  and 
“harass"  be  defined  in  the  rulemaking. 
The  term  “acts”,  meaning  the 
Endangered  Species  Act  of  1973  and  the 
Marine  Mammal  Protection  Act  of  1972, 
is  now  defined  in  S  17.102.  The  term 
“harass"  is  already  defined  in  S  17.3  of 
Part  17.  Because  several  comments 
questioned  the  meaning  of  the  word 
"take”,  §  17.102  has  been  clarified  to 
indicate  that  the  definitions  found  in  the 
acts,  in  Part  10  of  Title  50,  and  in  §  17.3 
of  Part  17  are  applicable  to  the  new 
subpart. 

The  Commission  also  suggested  that 
the  rule  make  clear  that  the  term 
“States”  includes  Puerto  Rico  and  the 
Virgin  Islands,  both  of  which  are  areas 
where  manatees  might  be  found. 

Because  the  Endangered  Species  Act 
includes  both  of  these  jurisdictions 
within  the  definition  of  “State”  (16 
U.S.C.  1532  (17)),  further  definition  of  the 
term  here  is  unnecessary. 

The  Commission  was  concerned  that 
§  17.104(c).  which  makes  it  unlawful  to 
violate  State  laws  which  protect 
manatees,  would  be  iiiappropriate  if  the 
State  laws  had  not  been  found 
consistent  with  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972. 
The  service  agrees  that  State  laws 
which  may  be  otherwise  pre-empted  by 
Federal  law  should  not  be  adopted  by 
these  regulations.  Section  17.104(c)  has 
been  changed  to  make  it  unlawful  to 
violate  State  laws  only  if  those  laws 
have  been  approved  as  consistent  with 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C,  1379)  or  are  determined 
to  be  in  accordance  with  the  State 
cooperation  provisions  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1535(c)). 

The  Commission  suggested  that  the 
Service  maintain  a  library  of  State  laws 
afiecting  manatees,  and  provide  copies 
of  these  laws  to  the  public.  While  it 
would  be  convenient  to  have  all  State 
laws  affecting  manatees  available  from 
a  central  source,  the  Service  is 
concerned  that  because  of  changes  in 
State  laws  the  information  the  Service 
would  be  providing  would  not  be 
current.  This  would  create  problems  if 
the  State  tried  to  prosecute  for  the 
violation  of  its  laws  and  the  defendant 
claimed  he  acted  on  information 
provided  by  the  Service.  For  this  reason, 
the  Service  believes  that  the  best 
sources  of  State  laws  are  the  States 
themselves. 


Finally,  the  Commission  suggested 
that  permit  and  exemption  provisions  be 
discussed  in  the  same  section,  and  that 
the  permit  provisions  specify  the  types 
of  permits  that  can  be  issued.  Section 
17.105  now  incorporates  these 
su^estions. 

^e  United  States  Coast  Guard 
suggested  that  the  rule  include 
procedures  to  aid  in  the  enforcement  of 
the  regulations.  Section  17.107  of  the 
proposal  has  been  renumbered  S  17.108, 
and  a  new  §  17.107  adopting  the  Coast 
Guard’s  recommendations  has  been 
included.  The  section  requires  persons 
operating  water  vehicles  in  sanctuaries 
and  refuges  to  cooperate  with  officers 
enforcing  the  regulations,  and  to  allow 
boarding  and  inspection  of  their 
vehicles. 

The  Department  of  the  Navy,  in 
written  comment  and  in  discussions 
with  the  Service,  expressed  its  concern 
that  naval  operations  might  be 
hampered  by  the  designation  of  a 
protection  area.  Several  naval  operating 
stations  are  located  near  manatee 
habitats.  Patrick  Air  Force  base  in 
Florida  expressed  similar  concerns. 

The  Service  is  fully  cognizant  of  the 
hardship  the  designation  of  a  protection 
area  could  place  on  military  operations. 
On  the  other  hand,  the  Service  believes 
that  the  purpose  of  the  Endangered 
Species  Act^s  not  to  be  taken  lightly. 
The  final  regulations  provide  for  an 
exception  for  activities  necessary  for 
reasons  of  national  security,  but  only  if 
the  Secretary  of  Defense  makes  a 
finding  that  the  activities  are  necessary 
for  that  reason,  as  provided  in  the  1978 
amendments  to  section  7  of  the 
Endangered  Species  Act  of  1973  (16  * 
U.S.C.  1536(j)).  Other  Federal  agencies, 
including  the  National  Aeronautics  and 
Space  Administration,  expressed 
concern  that  the  designation  of  manatee 
protection  areas  would  interfere  with 
their  operations.  The  Service  w^l  take 
the  needs  of  these  agencies  into  account, 
but  in  the  end  under  its  statutory 
obligations  must  put  the  welfare  of 
manatees  first.  If  a  Federal  agency 
proposes  an  activity  which  may  affect 
the  manatee  or  its  critical  habitat,  either 
in  the  designated  areas  or  otherwise, 
section  7  of  the  Endangered  Species  Act 
would  be  applicable. 

The  U.S.  Army  Corps  of  Engineers  • 
submitted  an  extensive  comment  to  the 
proposal.  The  Crops  first  questioned  the 
meaning  of  the  term  “substantial 
evidence”  in  sections  17.103  and  17.106. 

It  considered  the  term  vague  and 
ambiguous,  and  suggested  that  more 
specific  criteria  be  provided.  The 
Service  believes  the  term  is  an 
appropriate  one.  It  is  found  in  both  the 
Endangered  Species  Act  (16  U.S.C.  1540) 


/ 


Federal  Register  /  Vo!.  44.  No.  205  /  Monday,  October  22,  1979  /  Rules  and  Regulations  60963 


and  the  Administrative  Procedure  Act  (5 
U.S.C  556(d))  and  has  been  the  subject 
of  judicial  interpretation  ^‘fleshing  out” 
its  meaning.  It  would  be  impossiUe  to 
draft  completely  objective  criteria  diat 
would  be  appropriate  for  every  situation 
requiring  the  establishment  of  a 
protection  area.  Hie  requirement  of, 
“substantial  evidence  that  the 
establishment  of  a  protection  area  is 
necessary  to  prevent  a  taking”,  is  a 
strong  enough  requirement  to  prevent 
the  Service  from  acting  arbitrarily  and 
capriciously. 

The  Corps  suggests  that  a  hearing  be 
held  prior  to  the  establishment  of  a 
protection  area.  The  Service  did  not 
include  this  as  a  provision  of  the 
regulations  for  two  reasons.  First,  there 
may  be  instances  where  a  hearing 
would  be  inappropriate,  such  as  the 
designation  of  an  area  not  normally 
subject  to  waterborne  activity.  Second, 

§  17.103  provides  that  the  Director  shall  . 
act  in  accordance  with  43  CFR  Part  14. 
That  Part  requires  the  Director  to 
provide  for  adequate  public 
participation,  including  the  holding  of 
hearings  if  considered  appropriate. 

The  Corps  commented  that  §  17.105 
was  unclear  as  to  the  basis  for  issuing 
permits.  As  discussed  above,  §  17.105 
has  been  rewritten  to  indicate  for  what 
purposes  permits  may  be  issued. 

The  comment  questioned  the 
provision  allowing  for  the  emergency 
establishment  of  protection  areas  as 
permitting  the  arbitrary  exercise  of 
government  power.  Again,  the 
requirement  that  substantial  evidence 
be  found,  and  for  emergency 
establishment,  that  the  feared  taking  be 
imminent,  will  prevent  the  abuse  of 
governmental  authority.  Further, 

§  17.106  has  been  amended  to  require 
the  Director  to  begin  regular  designation 
procedures  within  10  days  after  the 
emergency  establishment  of  a  protection 
area. 

The  Corps  of  Engineers  considers  this 
regulation  premature.  It  believes  the 
Service  should  wait  for  State  experience 
in  the  field.  Hie  Service  agrees  ^at 
State  experience  would  be  helpful. 

These  regulations,  however,  are  not 
establishing  any  protection  areas.  Tbey 
are  procedural  regulations  with  no  effect 
until  areas  are  designated.  Thus.  State 
experience  is  being  gained,  but  in  the 
meanwhile  Federal  regulations  will  be 
ready  to  implement  if  necessary. 
Additionally,  considering  the  decline  in 
the  manatee  propulation,  no  protective 
regulation  could  be  premature. 

Finally,  the  Corps  challenged  the 
Service’s  determination  that  the 
proposal  did  not  require  the  preparation 


of  an  environmental  impact  statement 
and  that  it  is  not  a  s^nificant 
rulemaking.  As  discussed  above,  until 
an  area  is  designated,  diese  regulations 
win  have  no  effect.  It  would  be 
impossible  to  predict  the  environmental 
impact  of  a  designated  area  until  the 
location  and  size  of  a  proposed  area  is 
determined.  Lfltewise,  because  no  areas 
have  been  proposed,  at  this  time  there 
would  not  be  any  effects  on  the  criteria 
set  forth  in  43  CFR  14.3.  As  areas  are 
proposed,  the  Service  wiU  determine 
v\diether  environmental  impact 
statements  are  required  for  each  of  them 
and  the  Department  wiU  determine 
whether  each  proposal  is  a  signiffcant 
rulemaking. 

The  Southeast  Regional  Office  of  the 
National  Park  Service  submitted 
comments  from  several  of  the  National 
Parks  in  its  region.  All  of  the  comments 
supported  the  proposal.  One  comment 
questioned  whether  the  language  “water 
under  the  jurisdiction  of  the  United 
States"  in  S  17.100  meant  only  waters 
controlled  by  the  Federal  government  or 
all  waters  within  the  physical 
boundaries  of  the  United  States.  The 
Office  of  the  Solicitor  in  the  Depiartment 
of  the  Interior  has  rendered  an  opinion 
construing  the  latter  definition  as 
correct.  Tbe  Service  is  thus  adding 
language  to  S  17.100  specifying  that 
“waters  under  the  jurisdiction  of  the 
United  States"  includes  coastal  and 
inland  waters. 

The  Florida  Game  and  Fresh  Water 
Fish  Commission  submitted  a  comment 
in  which  it  stated  its  opposition  to  the 
proposal.  The  Commission  believes  that 
Federal  action  in  this  area  is 
unnecessary,  and  that  the  proposal  will 
result  in  an  anti-regulatory  backlash, 
doing  harm  to  manatees  rather  than 
protecting  them.  The  Commission 
believes  the  statutory  protection  Florida 
allows  manatees  is  sufficient,  and 
requests  the  Service  to  continue  to  act 
through  its  cooperative  agreement  with 
the  State. 

The  Service  disagrees  %vith  the 
Commission’s  opinion.  The  existence  of 
a  Federal  mechanism  for  iMX}tecting 
manatees  will  not  duplicate  the  State 
provisions.  Hie  Federal  regulation  will 
be  made  effective  only  if  it  appears  that 
the  State  regulations  are  not  doing 
enough  to  protect  the  manatees.  *1116 
existence  of  Federal  regulations  will  put 
more  enforcement  tools  at  the  disposal 
of  Federally  deputized  State  Fish  and 
Game  Agents.  Federal  regulations  will 
allow  the  invocation  of  the  criminal  and 
civfl  sanctions  of  both  the  Marine 
Mammal  Protection  Act  of  1972  and  the 
Endangered  Species  Act  of  1673.  ’The 
sactions  of  these  Acts  can  be  more 


severe  ffian  the  penalty  under  ffie 
Florida  manatee  protection  law,  which 
provides  for  a  maximum  1-year  prison 
terra  and/or  $100.00  fine  (Fla.  Stat. 

SI  370.12{2Kb).  775.082,  775.063). The 
Service  must  also  point  out  that 
althou^  manatees  primarily  occur  in 
Florida,  it  woidd  be  possible  that 
manatee  protection  areas  might  be 
necessary  in  other  States,  Puerto  Rico, 
or  the  Virgin  Islands.  Federal 
regulations  mig^t  be  the  only  protective 
regulations  in  these  areas. 

Among  wildlife  and  conservation 
groups.  Defenders  of  Wildlife  submitted 
the  lengthiest  comment.  Hie  comment 
suggested  that  there  be  only  one  type  of 
protection  area — sanctuaries.  Defenders 
believes  that  all  areas  where  manatees 
are  found  should  be  completely  closed 
to  people.  The  Service  feds  that  there 
will  be  areas  where  restriction  of 
activities,  as  opposed  to  complete 
closure,  will  be  sufficient  to  protect  the 
manatees.  Hie  Service  believes  that 
allowing  the  Director  some  discretion  in 
issuing  the  restrictions  placed  in 
manatee  refuges  will  provide  more 
enforceable  rules  than  will  closing  all 
waters  which  have  manatees.  Similar 
suggestions  were  made  by  the  Florida 
Wildlife  Rescue  Team  and  the 
Committee  for  Humane  Legislation. 

Defenders  suggested  that  standards 
were  necessary  to  establish  what  kind 
of  activities  would  be  allowed,  and  that 
the  types  of  activities  to  be  allowed  by 
permit  should  be  spelled  out  Agciin,  the 
Service  believes  that  the  use  of  the  term 
“substantial  evidence  that  it  is 
necessary  to  prevent  the  taking  of  one  or 
more  manatees"  (S  17.103)  provides  a 
sufRcient  standard  by  which  the 
Director  may  determine  what  kind  of 
activities  will  be  allowed  in  manatee 
refuges.  Section  17.105  now  provides 
that  permits  may  be  issued  only  for 
scientific  purposes  or  for  the 
enhancement  of  survival  or  propagation. 

Finally,  Defenders  suggests  that  after 
the  Director  makes  an  emergency 
establishment  of  a  protection  area,  the 
establishment  should  continue  for  more 
than  120  days  if  regular  establishment 
procedures  are  commenced.  The 
Endangered  Species  Act  of  1973  states 
that  emergency  regulations  shall  expire 
after  120  days,  unless  regular 
rulemaking  procedures  are  complied 
with.  The  Service  interprets  this  to  mean 
that  the  final  rulemaking  would  have  to 
be  issued  before  the  close  of  the  120-day 
period  for  the  rulemaking  to  be  effective 
beyond  that  time  (16  U.S.C. 
1533(f)(2KB)(ii)).  Thus,  there  is  no 
statutory  authority  for  Defenders’ 
suggestion.  A  requirement  that  the 
Director  begin  r^ular  designation 
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proceedings  within  10  days  after  an 
emergency  designation  has  been  added 
to  §  17.106,  however. 

The  Environmental  Defense  Fund,  in 
its  comment,  recommended  that  the  rule 
require  the  Director  to  establish  areas, 
rather  than  allow  the  Director  to  do  so. 
The  Service  believes,  as  stated  above, 
that  the  retention  of  some  discretion  on 
the  part  of  the  Director  will  result  in  the 
most  enforceable  regulations. 

The  Miami  Marine  Institute, 
Incorporated,  questioned  some  of  the 
definitions  used  in  the  rule,  including 
that  of  the  word  “take.”  The  question  of 
definitions  has  been  resolved  as 
discussed  above. 

Aware  Incorporated  and  the  Florida 
Audubon  Society  went  on  record  in 
favor  of  the  proposal,  as  did  the  Miami 
Seaquarium. 

Sixteen  individuals  submitted 
comments  on  the  proposal.  Fifteen  of 
them  support  it,  and  several  of  them 
made  suggestions  as  to  where  areas 
should  be  established.  One  of  the 
sixteen  opposed  the  proposal. 

The  Service  has  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
affecting  the  quality  of  the  human 
environment,  and  does  not  require  the 
preparation  of  an  environmental  impact 
statement.  The  Department  of  Interior 
has  determined  that  this  document  is  not 
a  significant  rule  under  Executive  Order 
12044  and  43  CFR  Part  14  and  does  not 
require  the  preparation  of  a  regulatory 
analysis. 

The  primary  author  of  this  final 
rulemaking  is  Kenneth  J.  Hirsh.  Legal 
Specialist,  Division  of  Law  Enforcement. 
U.S.  Fish  and  Wildlife  Service, 
telephone:  202-343-9242. 

Regulation  Promulgation 

Accordingly,  Title  50,  Chapter  I, 
Subchapter  B,  Part  17,  is  amended  in  the 
following  manner: 

1.  The  table  of  sections  for  Part  17  is 
amended  by  adding  the  following,  after 
Subpart  I. 

***** 

Subpart  J—Manatee  Protection  Areas 

17.100  Purpose. 

17.101  Scope. 

17.102  Definitions. 

17.103  Establishment  of  protection  areas. 

17.104  Prohibitions. 

17.105  Permits  and  exceptions. 

17.106  Emergency  establishment  of 
protection  areas. 

17.107  Facilitating  enforcement. 

17.108  List  of  designated  manatee  protection 
areas  [Reserved]. 

Authority:  Marine  Mammal  Protection  Act 
of  1972,  86  StaL  1027,  as  amended,  S  S  101(a), 
102(a)(2).  104, 105, 112(a)  [16  U.S.C. 

§§  1371(a).  1372(a)(2),  1374, 1375,  and 
1382(a)];  l^dangered  Species  Act  of  1973, 87 


Stat.  884,  as  amended,  §  S  4  (d)  and  (f), 
9(a)(1)(G),  and  11(a)(1)  [16  U.S.C.  SS  1533  (d) 
and  (f),  1538(a)(1)(G),  and  1540(a)(1)]. 

2.  Part  17  is  amended  by  adding  the 
following  new  subpart  immediately  after 
§  17.95: 

***** 

✓ 

Subpart  J—Manatee  Protection  Areas 

S  17.100  Purpose. 

This  subpart  provides  a  means  for 
establishing  manatee  protection  areas 
without  waters  under  the  jurisdiction  of 
the  United  States,  including  coastal 
waters  adjacent  to  and  inland  waters 
within  the  several  States,  within  which 
certain  waterborne  activities  will  be 
restricted  or  prohibited  for  the  purpose 
of  preventing  the  taking  of  manatees. 

§  17.101  Scope. 

This  subpart  applies  to  the  West 
Indian  manatee  [Trichechus  manatus), 
also  known  as  the  Florida  manatee  and 
as  the  sea  cow.  The  provisions  of  this 
subpart  are  in  addition  to,  and  not  in 
lieu  of,  other  regulations  contained  in 
this  Chapter  I  which  may  require  a 
permit  or  prescribe  additional 
restrictions  on  the  importation, 
exportation,  transportation,  or  taking  of 
wildlife,  and  the  regulations  contained 
in  Title  33,  Code  of  Federal  Regulations, 
which  regulate  the  use  of  navigable 
waters. 

§17.102  OefinKione. 

In  addition  to  definitions  contained  in 
the  Acts,  Part  10  of  this  subchapter,  and 
§  17.3  of  this  part,  and  unless  the 
context  otherwise  requires,  in  this 
subpart: 

“Acts”  means  the  Endangered  Species 
Act  of  1973,  as  amended  (87  Stat.  884, 16 
U.S.C.  1531-1543)  and  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (86  Stat.  1027, 16  U.S.C.  1361- 
1407); 

“Authorized  officer”  means  any 
commissioned,  warrant,  or  petty  officer 
of  the  United  States  Coast  Guard,  or  any 
officer  or  agent  designated  by  the 
Director  of  the  U.S.  Fish  and  Wildlife 
Service,  the  Secretary  of  the  Interior,  the 
Secretary  of  Commerce,  or  the  Secretary 
of  the  Treasury,  or  any  officer 
designated  by  the  head  of  a  Federal  or 
State  agency  which  has  entered  into  an 
agreement  with  the  Secretary  of  the 
Interior.  Secretary  of  Commerce, 
Secretary  of  the  Treasury,  or  Secretary 
of  Transportation  to  enforce  the  Acts,  or 
any  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  a  person  included  above  in 
this  definition; 

“Manatee  protection  area”  means  a 
manatee  refuge  or  a  manatee  sanctuary; 


“Manatee  refuge”  means  an  area  in 
which  the  Director  has  determined  that 
certain  waterborne  activity  would  result 
in  the  taking  of  one  or  more  manatees, 
or  that  certain  waterborne  activity  must 
be  restricted  to  prevent  the  taking  of  one 
or  more  manatees,  including  but  not 
limited  to  a  taking  by  harassment; 

"Manatee  sanctuary”  means  an  area 
in  which  the  Director  has  determined 
that  any  waterborne  activity  would 
result  in  a  taking  of  one  or  more 
manatees,  including  but  not  limited  to  a 
taking  by  harassment; 

“Waterborne  activity”  includes,  but  is 
not  limited  to,  swimming,  diving 
(including  skin  and  scuba  diving), 
snorkeling,  water  skiing,  surfing,  fishing, 
the  use  of  water  vehicles,  and  dredging 
and  filling  operations; 

“Water  vehicle”  includes,  but  is  not 
limited  to,  boats  (whether  powered  by 
engine,  wind,  or  other  means),  ships 
(whether  powered  by  engine,  wind,  or 
other  means),  barges,  surfboards,  water 
skis,  or  any  other  device  or  mechanism 
the  primary  or  an  incidental  purpose  of 
which  is  locomotion  on,  across,  or 
underneath  the  surface  of  the  water. 

§  17.103  Establishment  of  protection 
areas. 

The  Director  may,  by  regulation 
issued  in  accordance  with  5  U.S.C.  553 
and  43  CFR  Part  14,  establish  manatee 
protection  areas  whenever  there  is 
substantial  evidence  showing  such 
establishment  is  necessary  to  prevent 
the  taking  of  one  or  more  manatees.  Any 
regulation  establishing  a  manatee 
protection  area  shall  state  the  following 
information; 

(a)  Whether  the  area  is  to  be  a 
manatee  sanctuary  or  refuge. 

(1)  If  the  area  is  to  be  a  manatee 
sanctuary,  the  regulation  shall  state  that 
all  waterborne  activities  are  prohibited. 

(2)  If  the  area  is  to  be  a  manatee 
refuge,  the  regulation  shall  state  which, 
is  any,  waterborne  activities  are 
prohibited,  and  it  shall  state  the 
applicable  restrictions,  if  any,  on 
permitted  waterborne  activities. 

(b)  A  description  of  the  area  sufficient 
enough  so  that  its  location  and 
dimensions  can  be  readily  ascertained 
without  resort  to  means  other  than 
published  maps,  natural  or  man-made 
physical  reference  points,  and  posted 
signs. 

(c)  Whether  the  designation  is  to 
remain  in  effect  year-round,  and  if  not, 
the  time  of  year  it  is  to  remain  in  effect. 

§17.104  Prohibitions. 

Except  as  provided  in  §  17.105, 

(a)  Manatee  sanctuary.  It  is  unlawful 
for  any  person  to  engage  in  any 
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waterborne  activity  within  a  manatee 
sanctuary. 

(b)  Manatee  refuge,  it  is  unlawful  for 
any  person  within  a  particular  manatee 
refuge  to  engage  in  any  waterborne 
acti^ty  which  has  been  specifically 
prohibited  within  that  ref^e,  or  to 
engage  in  any  waterborne  activity  in  a 
manner  contrary  to  that  permitted  by 
regulation  %vith^  that  area. 

(c)  State  law.  It  is  unlawful  fpr  any 
person  to  engage  in  any  waterborne 
activity  proUbited  by,  or  to  engage  in 
any  waterborne  activity  in  a  manner 
contrary  to  that  permitted  by.  any  State 
law  or  regulation  the  primary  purpose  of 
which  is  the  protection  of  manatees: 
Provided:  that  such  State  law  or 
regulation  has  been  issued  as  part  of  a 
program  which  is  determined  to  be  in 
accordance  with  the  Endangered 
Species  Act  of  1973,  piusuant  to  section 
6(c)  of  that  Act  (16  U.S.C.  1535(c))  or  has 
been  approved  as  consistent  widi  the 
Marine  Mammal  Protection  Act  of  1972 
in  accordance  with  section  109  of  that 
Act  (16  U.S.C.  1379)  and  50  CFR  18.53. 

9 17.105  Permits  and  exceptions. 

(a)  The  Director  may  issue  permits 
allowing  the  permittee  to  engage  in  any 
activity  otherwise  prohibited  by  this 
subpart.  Such  permits  shall  be  issued  in 
accordance  with  the  provisions  of 

9  17.22  of  this  part.  Such  permits  shall 
be  issued  only  for  scientiHc  purposes  or 
for  the  enhancement  of  propagation  or 
survival.  All  of  the  provisions  of  section 
17.22  shall  apply  to  the  issuance  of  such 
permits,  including  those  provisions 
which  incorporate  other  sections  by 
reference.  Compliance  with  this 
paragraph  does  not  by  itself  constitute 
compliance  with  any  applicable 
requirements  of  Part  18. 

(b)  Any  authorized  officer  may  engage 
in  any  activity  otherwise  prohibited  by 
this  subpart  ih 

(1)  The  officer  is  acting  in  the 
performance  of  his  or  her  official  duties; 
and 

(2)  The  activity  is  being  conducted  to 

directly  protect  any  manatees,  to 
enhance  the  propagation  or  survival  of 
manatees,  or  is  reasonably  required  to 
enforce  the  other  provisions  of  this 
subpart.  , 

(c)  Any  person  may  engage  in  any 
acti^ty  otherwise  prohibited  by  this 
subpart  if  such  activity  is  reasonably 
necessary  to  prevent  ffie  loss  of  life  or 
property  due  to  weather  conditions  or 
other  reasonably  unforeseen 
circumstances,  or  to  render  necessary 
assistance  to  persons  or  property. 

(d)  Any  waterborne  activity  which 
would  otherwise  be  prohibited  by  this 
subpart  may  be  engaged  in  if  it  is 
conducted  by  or  under  a  contract  with  a 


Federal  agency  and  if  the  Secretary  of 
Defense,  in  accordance  with  section  7(j) 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1536(j))  makes  a  finding  that 
such  activity  is  necessary  for  reasons  of 
national  security.  Such  a  finding  must  be 
made  prior  to  the  beginning  of  Ae 
activity  or  the  designation  of  the 
protection  area,  wUchever  occmrs  later; 
except  that  in  the  case  of  an  emergency 
establishment  of  a  protection  area  under 
9 17.106,  the  finding  must  be  made 
within  10  days  after  the  beginning  of  the 
activity  or  the  designation  of  the 
protection  area,  whichever  occurs  later. 

9 17.106  Emergency  estabOshment  of 
protection  areas. 

(a)  The  Director  may  establish  a 
manatee  protection  area  under  the 
provisions  of  subsections  (b)  and  (c) 
below  at  any  time  he  determines  there  is 
substantial  evidence  that  there  is 
imminent  danger  of  a  taking  of  one  or 
more  manatees,  and  that  such 
establishment  is  necessary  to  prevent 
such  a  taking. 

(b)  The  establishment  of  a  manatee 
protection  area  under  this  section  shall 
become  effective  immediately  upon 
completion  of  the  following 
requirements: 

(1)  Publication  of  a  notice  containing 
the  information  required  by  9  17.103 
above  in  a  newspaper  of  general 
circulation  in  each  county,  if  any,  in 
which  the-protection  area  lies;  and 

(2)  Posting  of  the  protection  area  with 
signs  clearly  marking  its  boundaries. 

(c)  Simultaneously  with  the 
publication  required  by  paragraph  (b)  of 
this  section,  the  Director  shall  publish 
the  same  notice  in  the  Federal  Roaster. 
If  simultaneous  publication  is 
impractical,  because  of  the  time 
involved  or  the  nature  of  a  particular 
emergency  situation,  failure  to  publish 
notice  in  the  Federal  Register 
simultaneously  shall  not  delay  the 
effective  date  of  the  emergency 
establishment.  In  such  a  case,  notice 
shall  be  published  in  the  Federal 
Register  as  soon  as  possible. 

(d)  No  emergency  establishment  of  a 
protection  area  shall  be  effective  for 
more  than  120  days.  Termination  of  an 
emergency  establishment  of  a  protection 
area  shall  be  accomplished  by 
publishing  notice  of  the  termination  in 
the  Federal  Register  and  in  a  newspaper 
of  general  circidation  in  each  county,  if 
any.  in  which  the  protection  area  lies. 

(e)  Within  10  days  after  establishing  a 
protection  area  in  accordance  with  this 
section,  the  Director  shall  commence 
proceedings  to  establish  the  area  in 
accordance  with  9 17.103. 


9 17.107  FacWtating  anforeMnenL 

Water  vehicles  operating  in  manatee 

sanctuary  or  refuge  waters  are  subject 
to  boarding  and  inspection  for  the 
purpose  of  enforcing  the  Acts  and  these 
regulations. 

(a)  The  operator  of  a  water  vehicle 
shall  imme^ately  comply  with 
instructions  issued  by  authorized 
officers  to  facilitate  boarding  and 
inspection  of  the  water  vehide. 

(b)  Upon  being  approached  by  an 
authorii^d  officer,  the  operator  of  a 
water  vehide  shall  be  alert  for  signals 
conveying  enforcement  instructions. 

(c)  A  water  vehide  signaled  for 
boarding  shall: 

(1)  Guard  channel  16,  VHF-FM,  if 
equipped  with  a  VHF-^  radio: 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  manner  as  to 
fadlitate  boarding  by  the  authorized 
officer  and  his  or  her  party; 

(3)  When  necessary  to  facilitate  the 
boarding,  provide  a  safe  ladder, 
manrope,  safety  line  and  illumination  of 
the  ladder,  and 

(4)  Take  such  other  actions  as  may  be 
necessary  to  ensure  the  safety  of  the 
authorized  officer  and  his  or  her  party 
and  to  facilitate  the  boarding  and 
inspection. 

(d)  It  is  unlawful  for  any  person  to 
assault,  resist,  oppose,  impede, 
intimidate,  or  interfere  with  any 
authorized  officer  or  member  of  his  or 
her  party. 

9 17.108  List  of  designated  manatee 
protection  areas  [Reserved]. 

Dated:  October  11. 1979. 

Lynn  A  GreenwalL 
Director. 

[FR  Doc.  79-32566  FIM 10-19-79;  6:45  un] 
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